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FROM : Office of Generel Counsel

gz Reviewed

SUBJECT: Determination of Work Week Applicable to Personnel Assi—ned to
Certain Training Faeilities and/or Courses

STATIMTL

1, Refersnce is made to your memorzrdum of 1 July 1952 wherein
the question i{s raiged as to overtime compensstion in connection with

Agency-sponscred trzining programs and to conversniions with Meesrs,
*oﬂ this office, You stzte that regulations a8 pro-
posad by you in paragruph 6 may be zdopted if it is determined:

8, That applicable general laws are vermlssive rzther than
- mendatory, or,

b, That CIA 12 exempt from the provisions of such general
laws by virtue of the several organic acts spnlicable to it,

2, Current psy schedules including overtime cownensation are
based on the Tedersl Employees Pay Act of 1945 (Public Iew 106, 79th
Congress, June 30, 1945; 5 USCA 00l et seq.), as amended, Coverags
of the act is smet forth at 5 USCA 901 whleh provides thnt subjeet to
certain exemptions not apmlicable to CIA, the act ",,.shall spply to
21l civilian officers and employees in or under the exscutive branch
of the Government..,.” It is apparent that as of the date of its in-
ception, CIA wms subject to the provisions of Federzl Employces Pay
Act of 1945, The Act {5USCA 945) with respect to the isewance of
regulations provides as follows:

"The Civil Service Commission is authorized to iasue
such regulations, subject to the approwsl of the President,
as may be necesssry far'M?gHgm of the pravisions
of sectloens 84, 663, 667, 672a, €73 of thiz title, and this
chapter in so far as ssid sections affect officers and am=

ployees in or under the executive branch of tha Government,®
{Emphasis supplied)

It is also provided (5USCA 911) that ""fficers end employecs to whom
{his subchapter applies shall, in addition to their basic compensa-
tion, be compensated for all hours of employment, officially ordered or
approved in excess of forty hours in eny administrative workweek, at
overtime rates as followe,..," In Fxeeutive Order 9578 of June 30,

1945 the President aporoved the original Fsdersl Fmployess Pay Regu~
lations which were issued by the Civil Service Commission under auth-
ority of the Federal Employees Pay Act of 1945 (see 5 USCA 945 re-
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agencies, The regulations, as amended, with respect to overtine,

night, snd holi are set at 5 CFR, 1951 Supplement, in
e bR R A DT K midadinces Bhesayidnat ons
setiing up the new Subpart C which excepied officers and employees
of the CIA became effective 18 August 1950 (15 F, R, 5492) and pare-

graph 25,201 thereof, provides:

hpplovess o Ynom thig PR 1 nLied, This subpart
appliss to all civilian officers and employees 1n or under
the sxscutive branch of the United States Govermment....
except those specified in 25.202, (Sec. 101, 59 Stat, 285;
5 USC 901L)"

ye

Paragraph 25,202 (8) specifically excepts the Central Intelligence
hgency. Paragraph 25,221 provides:

Aut 25 1 OVe ng coppensatian, {8.) Officers
and employees to whom this subpart applies shall be pald over-
time compensation computed as provided in 25.223, for all
. hours of employment officially ordered or approved in excess
ef forty hours in any administretive workweek, including ir-
regulsr or occasicnal overtime duty.”

3 h)

Provision 1s also made for compensatory tims—off in lieu of overtime
pay.

3, a. The Paderal Fmployees Pay Act of 1945 has besn amended

‘and supplemented by varlous acts including the Classification Act of
1949, which by its specific provisions exsmpts CIA, It is clear that
the Federsl Tmployees Pay Regulations do not apply to CIA, The ques-
tion vhich is then raised is whether the regulations have the effect
of removing the CIA from the basic coverage of the 1945 Pay Act. or
eourse, if this could be definitely answered in the affirmative, you
would have no problen,

b, A%t this point it should be stated with respect to para-
graph 1 (b) sbove that ve do not believe the Agency is exempt from
the provisions of the overtime compensation statutes by virtue of
the several organic acts applicable to it,

L. &, For reasons hereimafter set forth, it is believed un-
necessary to express an opiniom on your other question as to vhether
the general lavs "are permissive rather than mandatory.” Frellamin-
ary thereto, it should be stated that Agency poliey has been and 1s,
to adhere to the ususl compensstion and overtime provisions of the
Government under the terms of the Federal Employees Pay Act of 1945,
as amended,

b, Even if the authority to gate regulations set
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the substantive provisions of the Act and (2) that this authority
would therefore mot extend to exempting CIA from the coverage of the
1945 Pay Act, we would construe the stated exemption of CIA from the
opsration of the pay regulations az tantamount to a declaration of
policy by the Civil Service Commiassion that it will not attempt to
inject itself into the operations of the imternal administrative
machinery of CIA, We consider it in effect to be an admission by
the Commission that such interference would not, from the practical
stendpoint, be desirable or feasible, This is in accordance with
the tacit understanding between this Agenmey and the Commission,

5. As has been stated, Agency policy has been to adhere to the
ususl overtime and compensation provisions of the Govermment under
the Federal Employees Pay Act of 1945. This policy coupled with the
obvious doubt as to whether the Agemcy, regardless of the provisions
of the Pay Regulations, is exempted from the 1945 Pay Aet, serves to
re-enforce the desirabllity, as seen by this office, of considering
the problem from its praetical administrative aspects, This has been
done and is reported hereafter, ‘

6. a, Preliminary investigation into the background of the
overell ploture reveals that other Governmental agencies, including
the Veterans Administration and particularly the Department of the
¥avy, which has s large and varied training program, in general treat
a full-time educational program in the mammer thai you propose, We
refer to the situatlon whers an individusl is relieved of his normal
duties and is assigned, for example, to a full~time graduate study
progran at a university., The assignment is treated as a * package”

" situstion, in which the employee follows the regular academic calendar,
with the successful completion of the course as the object. 4s to
part-time training, all effort is mmde by oiher agencies to keep this
within the regular workweek, it being generally felt, and the feeling
is concurred in by this office, that Congress, which has alvays been
reluctant to expand training at additional expense to the Govermment,
would lock with a eritiesl eye, to say the least, on the payment of
overtime compensation for an Agency-sponsored training progrem.

b, In this comection and with reference to paragraph 3 of
your mesmorandum, the Comptroller General appears io have promulgated
no published decisions on this subject, Hewever, an unpublished
decision of the Comptroller Gemeral, B-106750, dated 14 Jamuary 1952,
copy of which is attached, includes the following:

"4ith respect to your statement that you were required to
work an extre hour each day, apparently you refer to the daily
period vherein you, as an inmstructor, received training im
message sending and handling procedures at the sald school,
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£1¢t, it has deen the view of this office in cases “cund %o be

aimilar to yours that such hour properly should net be regarded
&8s & part of the regularly established 'workweek' fcr overtims
aompensation purposes of employees of your class,”

It 1s thus seen that the position of the Comptroller General agalnst
paylng overtime compensation for training performed outside of regu-
lar working hours is a strong one,

e. It is delieved by this office that payment . night dif-
ferential would not be appropriate. In this connection sce 25 Comp,
Gan. 62 whieh sets forth the following at pags 66:

7 Ths nigh’b dif‘fsrsntial of 10 percent is payalie only
for that portion of a regularly scheduled tour o o “ay
falling between 6:00 p.m, and 6:00 a,m, The differential
is not payable for any period outside of a regui-r!y schede
uled tour of duty.”

7. Aﬁ:er a careful reviev of your memorandum in the light of

. the foregoing considerations, this office perceives o lvyal sbjecw

tion to the implemantation of regulations in tenor sz iniieated by
peragreph 6 of your memorandum,

s/

&ttachmgn‘b
00C /OB P/GHEK +1mm;mb
Pistribution:

Orig =~ Addressee
4 - 0G0

Approved For Release 2001/08/31 : CIA-RDP78-06365A000800010027-5
-A-

STATINTL



ApperS&lN@SB&G@8-06365A00080001 0027-5

ORIGINAL DOCUMENT MISSING PAGE(S):

/%I\ajgf"//]? A#ﬁC}\V)’I%’/iT

Approved For Release 2001/08/31 : CIA-RDP78-06365A000800010027-5



